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OPI1 NI ON

This appeal is made pursuant to section 256662/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of BanCal Tri-State
Corporation against a proposed assessnent of additional
franchise tax in the anount of $25,6284 for the income
year 1975 and pursuant to section 26075, subdivision &F),
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the claimof Bancal
Tri-state Corporation for refund of franchise tax in the
amount of $17,442 for the incone year 1976.

) wi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the incone years in issue.
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The guestion presented by this appeal is
whet her respondent properIY deni ed appel lant's clai nmed
foreign currency exchange losses in conmputing appellant's
unitary business incone.

_ Appel lant is a one-bank hol ding conmpany doing
busi ness within and without California. ~It uses the cash
met hod of accounting, reports its income by a conbined
report, and determines its incone attributable to
California by fornula apportionment. In 1971, appellant
(or one of its subsidiaries) opened an office in London
and, in 1974, one of appellant's subsidiaries opened an

office in Tokyo. In reporting its financial condition to
appel | ant, the Tokyo office converted yen to dollars on a
monthly basis, In this nonthly translfation for financial

statenent purposes, if the yen"s position had changed in
relation to the dollar, the change in yen necessary to
represent the then-current rate was posted as a gain or a
| oss, depending on whether the yen had weakened or gained
in value. This adjustment was made each nonth even

t hough no specific transaction had occurred involving the
. -.asset or liability being val ued.

For tax accounting purposes, at year's end
appel lant totaled the gain and | 0SS accounts, of fset |
| osses against gains, and reported the net figure on its
Californiia retufn. For both years on appeal, appellant
reported net currency fluctuation |osses.

In 1976, appellant applied to the Franchise Tax

Board (ptB) for perm ssion to change its nethod of
accounting for determning incone or |oss fron1fore|?n
branches. = The change requested was apparently fromfhe
net hod described above, a so-called "hybrid nét worth"
method, to the "net worth" nmethod as described in Revenue
Ruling 75-106 (1975-1 C.B. 31). Under the net worth

met hod, noncurrent assets are valued at the currency
exchange rates prevailing at the time each such asset was
acquired and current assets are-valued at the currency
exchange rate prevailing at the beginning and the end of
the year, whether or not there has been actual conversion
to dollars. The FTB (and the Internal Revenue Service)
granted permssion for the requested change in accounting

met hod and appel | ant began using the "net worth" nethod
In 1976.

~ The FTB apparentl ~had a | ong-standing policy
of requiring closed transactions before gain or |oss was
recogni zed 1n connection with foreign currency valua-
tions. In April 1978, this policy was adopted as an
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official audit policy. A'so in 1978, the FTB prepared a
di scussion draft of a Proposed Quideline for the Prepa-
ration of Conbined Reports Wiich Include Foreign Country
Qperations, which 1ncorporated the "closed transaction”
requirenent, and nade it available to taxpayers for com
ment. This proposed guideline was revised in 1979 and
1981, and each time the drafts were submtted to tax-
payers for coment. The Froposed_gU|deI|ne was never

I ssued as a final official guideline, but was converted
into Proposed Regulation 25I37(m in Cctober 1981

Requl ation 25137, subdivision (m) was filed on July 7,
1982. (Register 82, No. 28.) This regulation was
renunbered as 25137-6 in 1985. (Register 85, No. 13.)

Appel lant's 1975 and 1976 returns were audited

in 1980, and its currency fluctuation |osses were denied
n their entirety, apparently because the |[osses were not

the result of "closed transactions" as required by
e

i
|
Regul ation 25137-6.

~ Appellant agrees that Regulation 25137-6 shoul d
be aﬁplled prospectively, but objects to its application
to the 1975 and 1976 income years in |ight of respon-

?S?é's approval of the net worth method of accounting for

_ Under section 26422, the FTB is enpowered to
prescribe necessary and reasonable regulations to carry
out the provisions of the Bank and Corporation Tax Law
and "may prescribe the extent, if any, to which any
ruling or regulation shall be applied wthout retroactive
effect.” (This latter provision is substantially the
same as Internal Revenue Code § 7805$b).) Therefore,
absent some limtation inposed by statute or regulation,
regulations wll generally have retroactive effect.
éAnderson. Cayton & Co. v. United States,, 562 F.2d 972

79 (1977).) Although this broad authority is reviewable
for abuse of discretion, the courts have not often found
that such abuse existed. Security Ben. Life Ins. Co. V.
United States, 517 F.Supp. , (1980).) TT 1s clear
Thal retroactive application of a regulation is not an
abuse of discretion where such application corrects. a
m stake of law, even though a taxpayer nab have relied to
his detriment on the mistake. (Dixon v. United States
381 U S. 68, 72-73 [14 L.Ed.2d 223T (1965).)

Accounting methods used by taxpayers nust
clearly reflect income and "if the method used does not
clearly reflect incone, the conputation of incone shal
be made under such nethod as, in the opinion of the
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Franchi se Tax Board does clearly reflect income." (Rev
& Tax. Code § 24651.) The FTB, in promulgating Regul a-
tion 25137-6, determ ned that the nethod of accounting
described in that regulation clearly reflects the income
of unltary_bu3|nesses havi ng forel?n country operations.
Upon auditing appellant's return, the FTB determ ned that
appel lant's method of accounting did not clearly reflect
income. The retroactive apgllcatlon of Regul ation 25137-6
was the means by which the FTB corrected the m stake of

| aw which it nade when it approved appellant's accounting
method. Therefore,. respondent(froperLy required appel-
lant to use the accounting nethod described in Regulation
25137~6 for its foreign operations.

W note, however, that respondent sinply denied
appel lant's [oss deductions in their entirety, w thout
attenpting to make any conputation aEpIylng the provi-
sions of Regul ation 25137-6. The FTB contends that none
of the informationsubmtted at the protest hearing showed
any closed transactions. During the protest and negotia-
tion stages, the taxpayer was understandably reluctant to
go to the great lengths necessary to retrieve old infor-
mation before resolution of* the accounting method issue.
However, additional requested information was sent to the
FTB after the protest hearing. Afpellant appears ready
to provide any additional information necessary for a
conputati on under Regulation 25137-6. Therefore, we
direct the FTB to accept any information which the
taxpayer may provide wthin a reasonable tine and, to the
extent that the information provided warrants it, recom
pute appellant's income or loss fromits foreign opera-
tions using the provisions of Regul ation 25137-6.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S dEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Bancal Tri-State Corporation against a
proposed assessnment of additional franchise tax in the
amount of $25,284 for the incone year 1975, and pursuant
to section 26077 of the Revenue andTaxation Code, that
the action of the Franchise Tax Board in denying the
claimof Bancal Tri-State Corporation for refund of
franchise tax in the anount of $17,442 for the income
year 1976, be nodified in accordance with the foregoing
opi ni on.

Done at Sacranento, California, this 4th day
of March . 1986, by the State Board of Equalization,

with Board Members M. Nevins, M. Collis, M. Dronenburg
and M. Harvey present.

Richard Nevins , Chai r man
Conwavy H Collis , Member
_Ernest J. pronenburg,yr. _» Menber
VWAl ter Harvev* » Menber
Member

*For Kenneth Cory, per Governnent Code section 7.9
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ORDER DENYI NG PETI TI ON FOR REHEARI NG
~AND MOT FYING 0PI NTON

Upon consideration of the petition filed
March 25, 1986, by BanCal Tri-State Corporation for
rehearing of its apPeaI from the action of the Franchise
Tax Board, we are of the opinion that none of tne grounds
set forth in the petition constitute cause for the ?rant-
ing thereof and, accordingly, it is hereby ordered that
the petition be and the sane is hereby denied and that
o?g_ordgr of March 4, 1986, be and the sane is hereby
af firmed.

For good cause appearing therefor, it is also
hereby ordered that our opinion of March 4, 1986, be and
the same is hereby nodified by deleting the paragraph
t hat begins at the bottom of the third page of the opinion
and continues on to the fourth page of the opinion and
replacing it wth:

Accounting nethods used by taxpayers nust
clearly reflect income and "if the nethod used
does not clearly reflect incone, the conputa-
tion of income shall be made under such nethod
as, in the opinion of the Franchise Tax_Board,
does clearly reflect income." (Rev. & Tax.
Code § 24651.) The FTB, at least as early as
1978, determ ned that the method of accounting
now enbodi ed in Regul ation 25137-6 clearly
reflects the income of unitary businesses
having foreign country o?eratlons. upon audit -
i ng aPpeIIant's return, the reB determ ned that
appel lant's nethod of accounting did not clearly
refl ect incone. The application of the method
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of accounting now enbodi ed in Regul ation
25137-6 was the neans by which the FTB
corrected the mistake of |aw which it nmade when
it approved appellant's accounting method.
Therefore, the FTB properly required appellant
to use the accounting nethod described in

Regul ation 25137-6 for its foreign operations.

Done at Sacramento, California, this 1oth day
o f June » 1986, by the State Board of Equalization,

with Board Menbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

R chard Nevins ,  Chairman
Conway H. Collis oy Menber
WIlliam M Bennett » Menber
Ernest J. Dronenburg, Jr. , Menber
Val ter Harvey* -, Menber

t

*For Kenneth Cory, per CGovernment Code section 7.9
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